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COBB v. PEELL. 609 

United States Circuit Court. District of Kansas. 
COBB v. PRELL. 

When it is the intention of the parties to contracts for the sale of commodities that 
there shall be no delivery thereof, but that the transactions shall be adjusted and 
settled by the payment of differences, such contracts are void. 

It is the duty of the courts to scrutinize very closely contracts for future delivery, 
and if the circumstances are such as to throw doubt upon the question of the inten- 
tion of the parties it is not too much to require a party claiming rights under such a 
contract to show affirmatively that it was made with actual view to the delivery and 
receipt of the commodity. 

As the evidence in this case establishes the fact that the parties did not intend the 
actual delivery of the corn contracted for, but did intend to speculate upon the future 
market and to settle the profit or loss of defendant upon the basis of the prices of grain 
on the 3d of May 1881, as compared with the prices at which defendant contracted 
to sell, the contracts sued upon are void, and plaintiff cannot recover. 

Action at law for breach of contract. 

Everest $• Waggener, for plaintiff. 

J. R. Hallowell and J. T. McCleverty, for defendant. 

The opinion of the court was delivered by 

McCrary, J. — In this case a jury was waived and the cause 
was tried by the court. It is an action at law in which the plain- 
tiff claims damages for breach of contract. The complaint alleges 
that during the months of February, March and April, 1881, the 
defendant, who is a grain dealer, residing at Columbus, Kansas, 
authorized the plaintiff, who is a commission merchant at St. Louis, 
Missouri, to sell for him certain quantities of corn to be delivered 
to the party or parties to whom the plaintiff might sell the same, at 
the option of defendant, during the month of May 1881. The 
complaint further alleges that the plaintiff contracted for the sale 
of said com to be delivered during said month of May ; but that 
defendant failing to deliver said corn, the plaintiff having contracted 
to sell the same in his own name, was obliged to and did pay the 
damages resulting from such failure, to wit : the difference between 
the price of corn at the place of delivery on the 31st day of May 
and the price at which defendant had agreed to sell and deliver the 
same, amounting in the aggregate to $2945.25, for which, with 
interest, he prays judgment. 

The answer alleges that the contracts set out in the complaint 
were option or marginal contracts, and that said plaintiff well knew 
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610 COBB r. PEELL. 

them to be such, and so made the contracts of sale of said corn, 
not expecting to receive of the defendant any portion of the 
amounts of corn for delivery, but expecting to pay any losses or 
receive any gains that might accrue for or against said defendant ; 
that said contracts were made for the purpose of speculating on 
the rise and fall of prices, the plaintiff to receive commissions 
for said transactions ; and that said contracts were mere wagers on 
the fluctuating of the prices of grain in the market of the city of 
St. Louis. 

The case therefore turns upon the question whether or not it 
was the intention of the parties that the corn should be delivered. 
If such was the bona fide intention, then the plaintiff is entitled to 
recover ; but if, on the other hand, it was understood that the de- 
fendant was not required to deliver the corn, and that the transac- 
tions should be adjusted and settled by the payment of differences, 
then the contracts were void and the plaintiff cannot recover. 
Upon this controlling element in the case, as might reasonably be 
expected, the testimony of the plaintiff and defendant is in conflict. 
Under such circumstances we are obliged to determine the contro- 
versy by reference to the actions of the parties in connection with 
the transactions and their contemporaneous declarations, especially 
those in writing, having a bearing upon the subject. If we can 
learn from these what interpretation the parties themselves have put 
upon their own contract, we shall find a satisfactory guide in deter- 
mining the case. 

The evidence satisfactorily shows that the plaintiff was largely 
engaged at and about the time of these transactions in dealing in 
options. He was also largely engaged in buying and selling grain 
for actual delivery. It appears that he adopted and had in use two 
blank forms upon which statements of account were rendered to his 
dealers, one of which was used when the grain was actually deliv- 
ered, and the other when it was not delivered, and the settlement 
was made upon the basis of the differences. In the former state- 
ment, as might be expected, we find charges for freight, inspection, 
insurance, weighing, storage and commissions. These are charges 
which necessarily entered into the transaction where the grain was 
shipped and delivered. In the latter statements these items do not 
appear. They show only the number of bushels of grain bought, 
the price at which bought and the month of delivery ; the price at 
which the same was sold and the net loss or gain. There are in 
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evidence thirty-four of these last-named bills, used in the settle- 
ment of option deals between June 26th 1881 and July 30th 1881, 
all representing transactions between plaintiff and defendant. Of 
the bills representing actual sales from the defendant to plaintiff 
between September 18th 1880 and April 19th 1881, there are fifty- 
seven ; so that it appears that the course of dealing between the 
plaintiff and defendant was such that sometimes the grain con- 
tracted for was to be delivered, and at other times it was not to be 
delivered, and the transactions were to be settled upon the basis of 
margins. It only remains to be determined whether the transac- 
tions in controversy belong to the former or to the latter class. 
If the question were to be determined upon the testimony of the 
parties themselves, conflicting as it is, in connection with the 
facts already stated, it would probably depend upon the question, 
upon which party rests the burden of proof '! And I am inclined 
to the opinion that, without reference to other evidence, the plain- 
tiff would fail. 

It is the duty of the courts to scrutinize very closely these time 
contracts, and if the circumstances are such as to throw doubt upon 
the question of the intention of the parties it is not too much to re- 
quire a party claiming rights under such a contract to show affirma- 
tively that it was made with actual view to delivery and receipt of the 
grain : Barnard v. Backhaus, 9 N. W. Rep. 595. 

It appearing that the parties were in the habit of dealing in 
options, and the evidence being equally balanced upon the question 
whether these were option contracts or not, the court would be 
obliged, I think, to say that the plaintiff has failed to make out his 
case by a preponderance of evidence. But whether this be so or 
not, a reference to the written evidence, to be found in the corres- 
pondence of the parties at and near the time of the transaction, 
strongly corroborates the defendant. A number of letters, written 
about the time of these transactions, and evidently referring to them, 
are in evidence, and an examination of them will show that the 
plaintiff was constantly insisting, not upon the shipment of the 
quantity of corn purchased by him, but upon the payment of mar- 
gins, either in cash or by the shipment of enough corn to cover 
margins. Februrary 11th plaintiff writes to defendant, referring 
to the transactions between the parties as " option deals." April 
22d, he writes, " We had to put up over $2000 on your deals, "&c. 
May 2d, he says, " You must ship us some corn as a margin." 
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May 7th, he says, " If you can't ship us any corn to cover margins, 
please send us $500." May 18th, he writes, " We draw $500 on 
you. This is margins for your corn deals, which we hope you will 
pay. This will leave you about $300 behind to make corn- deals up 
to market." May 27th, he says, " We have written you and drawn 
on you for margins." 

Perhaps the most significant letters bearing upon this question are 
those of May 30th and 31st, the dates on which the time for the 
delivery of the corn expired. If it was a bona fide transaction, and 
plaintiff was expecting the delivery of the corn, we should expect to 
hear him, in these letters, complaining or expressing surprise that the 
time was about expired and the corn had not been delivered. But, 
on the contrary, a reference to the letters of those dates will show 
that the only complaint was that defendant had not furnished the 
margins. Thus, on May 30th, plaintiff writes, " We cannot carry 
these deals when you not only refuse to give us, margins, but seem to 
pay no attention to our demands." On the 31st plaintiff writes to 
explain the manner in which he had closed out the May corn, and 
expressing regret at the serious loss to the defendant, but says noth- 
ing to indicate that he expected the corn to be shipped. Upon all of 
the evidence, I am of the opinion, and therefore find the fact to be, 
that the parties did not intend the actual delivery of the corn con- 
tracted for, but did intend to speculate upon the future market, and 
to settle the profit or loss of the defendant upon the basis of the prices 
of the grain on the thirty first of May 1881, as compared with the 
price at which defendant contracted to sell. Such being the fact, 
the law is well settled that the plaintiff cannot recover : Melchert v. 
Am. Un. Tel. Co. 11 Fed. Rep. 193 ; Gregory v. Wendell, 39 Mich. 
337 ; Pickering v. Cease, 79 111. 328 ; Barnard v. Backhaus, 
supra. 

Judgment for defendant. 

There are perceptible differences be- Co., TJ. S. Circuit Court, Kentucky, 

tween regular trade and speculation. May 2d 1883. It is his means of mak- 

These differences exist even though the ing a livelihood or acquiring a compe- 

speculation be, as much speculation al- tenee. Education and experience famil- 

ways is, entirely lawful and legitimate, iarizes him with the operation of the law 

A regular trader is engaged in his busi- of supply and demand as to the commod 

ness continuously. As remarked by ity he buys and sells. He knows, with 

Judge Bark recently, " It is the general more or less accuracy, its worth and 

course of a man's business which defines marketability. The profit he expects is 

and classifies it:" Bryant v.W. U. T. the difference between its retail and 
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wholesale prices. Or it may be the dif- 
ference between the price of the commod- 
ity, at the place where it is purchased, 
and the price at the place to which it is 
carried for market and sold. 

On the other hand speculation, though 
it may be followed as a regular business, 
is oftenerthe taking advantage of oppor- 
tunities to make money outside of one's 
regular employment. It is frequently a 
sort of commercial "bush-whacking." 
The speculator buys lands, stocks, grain, 
goods or any other property in expecta- 
tion of a rise of price and of selling, so 
as to profit by the advance. Or he sells 
property for future delivery at an agreed 
price, with the expectation of buying 
enough of it to till his contract at a lower 
price before the time comes for him to 
deliver. The latter is a most common 
form of speculation, especially in stocks 
and grain. A speculator comes to a 
commission firm and orders them to pur- 
chase a quantity of grain or stock for 
him ; he does not pay for it, but simply 
deposits with the commission firm as a 
"margin" a proportion, say ten per 
cent., of the cash value of the grain or 
stock " bought' ' for him. The grain or 
stock is then purchased and held by the 
commission man, subject to the order of 
the speculator. If prices advance, he 
orders a sale at the advance and pockets 
the profits. If prices recede the "mar- 
gin" stands as security to protect the 
commission man if he is compelled to 
sell at a loss. If prices go so low as to 
absorb the entire " margin," more 
" margins" are called for, and if the spec- 
ulator fails to respond he is "closed 
out," that is, the commission man sells 
the grain or stocks at a loss and reim- 
burses himself out of his customers' 
"margin." This business is simply 
gambling — gambling of the same sort as 
" three card monte" or "faro." It is 
more pernicious and demoralizing than 
cither, for men and women will go upon 
a " stock exchange," a " board of trade" 
or into a "bucket shop," and put up 



their *' margins" or bets upon the rise or 
fall of stocks or grain that would never 
enter a "gambling hell" to bet upon the 
turn of a card. 

As to the forms of contracts for the 
sale and future delivery of stocks, grain 
and other securities or commodities : 1st, 
they may be absolute in their terms ; that 
is, they may fix absolutely and positively 
the amount of grain or whatever else is 
sold, the price charged for it, and the 
time at which it is to be delivered. This 
is the ordinary and usual form of such a 
contract. But the time within which de- 
livery is to be made may be a period of 
greater or less length. Usually a month 
is the period stipulated for. The partic- 
ular day of delivery is then optional with 
the seller. The contract may be said to 
be in one sense optional, meaning by this, 
that it is optional witli the seller upon 
what day of the month named he will de- 
liver. This is the kind of option that is 
referred to by the phrases " seller the 
month" or at " seller's option." These 
terms mean that the seller has until the 
last day of the month in which to make 
delivery. The time of delivery may be 
any time within the month, at the option 
of the seller. Such an option as this is 
not illegal. It will not invalidate the 
contract. It is not an option that the sel- 
ler may deliver or pay the difference be- 
tween the contract price and the market 
price at the time of delivery : Warren v. 
Hewitt, 45 Ga. 501 ; Pixley v. Bnynton, 
79 111. 353. 

A second form of contracts with refer- 
ence to sale and future delivery is that 
known as a " put." The following is 
an example of a "put" in common use 
in New York : 

"New York — 18 

" For value received, the bearers may 

deliver me shares of the common 

stock of the Railroad Company 

at per cent., at any time in 

days from date. The undersigned is 
entitled to all dividends or extra divi- 
dends declared during the time 
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" Expires at If p.m. 

"Signed " 

The following is another form of a 
" put :" 

" Received of E. F. $50, in consider- 
ation of which we give him, or the holder 
of this contract, the privilege of deliver- 
ing to us or not, prior to 3 o'clock p.m. 
of June 30th 1872, by notification or de- 
livery, 10,000 bushels No. 2 oats, reg- 
ular receipts at forty-one cents per 
bushel, in store, and if delivered we 
agree to receive and pay for the same at 
the above price. 

(Signed) Chandler, Pomeeot & Co. 
R. P. Chandler. 

Chicago, June 1872." 

In re Chandler, 13 Am. Law. Reg. 
N. S. 310. 

A " put," it is obvious, is a mere pri- 
vilege. It is not an agreement to sell and 
deliver any property nor to purchase and 
accept any. It is left entirely to the discre- 
tion of the owner of the privilege to deliver 
or not to deliver at any time during the 
period named. The signer agrees to take 
the property at the price named if it is 
tendered to him within the time specified. 
Of course whether it will be tendered to 
him or not depends upon the fluctuations 
of the market. If the market price goes 
below the price agreed upon in the privi- 
lege then the owner of the privilege will 
buy at the lower market price and de- 
liver at the higher price agreed upon in 
the " put." His profit will be the differ- 
ence between the two prices. If, on the 
other hand, the market price rises above 
the price agreed upon in the privilege 
then obviously the owner of the privilege 
to buy and "put" or deliver the com- 
modity will not avail himself of it. He 
will prefer to lose the small consideration 
paid for the privilege rather than buy and 
deliver the property at a greater loss. 

The converse of a " put" is a " call" 
— the third form of contract relative to 
the sale and future delivery of the sub- 



ject of the sale. A usual form of call is 
thus : 

New York, 1881. 

" For value received, the bearer may 
call on me for shares of the com- 
mon stock of the Railroad 

Company at per cent., any time in 

— — days from date. The bearer is en- 
titled to all dividends or extra dividends 
declared during the time. 

" Expires 1881, at If p.m. 

Signed " 

The following is the form of contract 
known as a " straddle" or " spread 
eagle' ' : 



" New York, - 



•1881. 



"For value received, the bearer may 

call on the undersigned for shares 

of the common stock of the 

Railroad Company at per cent., any 

time in days from date. Or the 

bearer may, at his option, deliver the 

same to the undersigned at percent., 

any time within the period named. All 
dividends or extra dividends declared 
during the time are to go with the stock 
in either case ; and this instrument is to 
be surrendered upon the stock being 
either called or delivered. 

'Expires ■ at If p.m. 



" Signed • 



See Dos Passos on Stock Brokers 117, 
118. 

," The word" (straddle) says Judge 
Finch, "if not elegant is at least ex- 
pressive. It means the double privilege 
of a ' put' and ' call,' and secures to the 
holder the right to demand of the seller 
at a certain price within a certain time a 
certain number of shares of specified 
stock, or to require him to take at the 
same price within the same time the same 
shares of stock. The continuance of the 
option is fixed by the agreement, and in 
this case was for sixty days. The value 
of a ' straddle,' it is proven, depends 
upon the fluctuations of the stock se- 
lected. The wider the range of these 
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fluctuations, whether up or down, the 
greater the amount which may be real- 
ized ; and of course the longer the option 
continues the greater the chance of such 
fluctuations during the period :" Harris 
v. Tumbridge, 83 N. Y. 95. 

Are these contracts legal ? It 's true 
that there have been some nice distinc- 
tions drawn concerning the right of a 
person to sell personal property not at 
the time owned by him, but which he in- 
tends to go into the market and buy — 
" that which he hath neither actually nor 
potentially," as it is said in some old 
cases. But as remarked by the Supreme 
Court of Michigan, " Courts must, 
however, from necessity, recognise the 
methods of conducting and carrying on 
business at the present clay, and applying 
well-settled principles of the common law 
enforce "what might be called a new class 
or kind of agreements heretofore un- 
known, unless they violate some rule of 
public policy. The mercantile business 
of the present day could no longer be 
successfully carried on, if merchants and 
dealers were unable to purchase or sell 
that which as to them had no actual or 
potential existence. A dealer has a clear 
right to sell and agree to deliver at some 
future time that which he then has not, 
but expects to go into the market and 
buy. And it is equally clear that the 
parties may mutually agree that there 
need not be a present delivery of the 
goods, but that such delivery may take 
place at some other time ; and that there 
need not be an actual manual possession 
given, but a symbolical one, as by the 
delivery of warehouse receipts according 
to custom, is also beyond dispute:" 
Gregory v. Wendell, 39 Mich. 340. The 
principles affirming the legality of sales 
of property for future delivery arc clearly 
and well established : Wolcott v. Heath, 
78 111. 437 ; Story v. Salomon, 7 1 N. Y. 
420 ; Bigelow v. Benedict, 70 Id. 202 ; 
Kirkpatriclc v. Bonsall, 72 Penn. St. 158 ; 
Storey v. Salowon, 6 Daly 532; Brua's 
Appeal, 55 Penn. St. 294 ; Grizewood v. 



Blane, 1 1 C. B. 540 ; Cassardv. Hinman, 
1 Bosw. 207 ; Brown v. Speyers, 20 G.at. 
309 ; Kingsbury v. Kirwan, 43 N. Y. 
Superior Court 451 ; 6 Cent. Law Jour. 
228 ; Pickering v. Cease, 79 111. 330 ; 
Barnard v. Backhaus, 52 Wis. 593 ; Por- 
ter v. Viets, 1 Biss. 178 ; Stanton v. 
Small, 3 Sandf. 230 ; Mcllvaine v. Eger- 
ton, 2 Robt. 422 ; Harris v. Tumbridge, 
83 N. Y. 12 ; Logan v. Brown, 81 111. 
419 ; Corbett v. Underwood, 83 Id. 327 ; 
Tyler v. Barrows, 6 Robt. 104 ; Hibble- 
white v. McMorine, 5 M. & W. 466 ; 
Mortimer v. McCallan, 6 Id. 58 ; Pixley 
v. Boynton, 79 111. 353 ; Shales v. Seig- 
noret, 1 Ld. Raym. 440. 

But in order to be upheld by the courts 
future delivery contracts must be made in 
good faith. If they are merely fictitious, 
if the parties have no intention of making 
an actual sale and delivery of the article 
dealt in, but intend to settle the contract 
at its expira ion merely by paying the 
difference between the contract and the 
market prices, then it is a mere wager 
upon expected fluctuations in prices, and 
is illegal. All the cases concede and 
many expressly decide this point. See 
Porter v. Viets, 1 Biss. 177 ; Pixley v. 
Boynton, 79 111. 353 ; Story v. Saloinon, 
6 Daly 531 ; Kirkpatrick v. Bonsall, 72 
Penn. St. 158 ; Wolrott v. Heath, 78 111. 
437 i Story v. Salomon, 71 N. Y. 420 ; 
Bigelow v. Benedict, 70 Id. 202 ; Walls 
V. Z?ai7ey, 49 Id. 472 ; Kingsbury v. 
K wan, 43 N. Y. Superior Court 451 
(1878) ; 6 Cent. Law Jour. 228 ; Bar- 
nard v. Backhaus, 52 Wis. 593 ; Rudolf 
v. Winters, 7 Neb. 126 ; Norton v. Blinn, 
Sup. Ct. of Ohio (1883) 9 Cin. Law 
Bui. 263 ; Harris v. Tumbridge, 8 Abb. 
New. Cas. 291 ; s. c. 83 N. Y. 92 ; 
Sampson v. Shaw, 101 Mass. 150 ; 
Bourke v. Short, 5 E. & B. 904 : In re 
Green, 1 5 Nat. B. Reg. 205 ; Hooker v. 
Knab, 26 Wis. 511 ; Steers v. Lashley, 
6 T. R. 61 ; Brua's Appeal, 55 Penn. 
St. 296 ; Logan v. Brown, 81 111. 419 ; 
Corbett v. Underwood, 83 Id. 327 ; Stan- 
ton v. Small, 3 Sand. 230 ; Tyler v. Bar- 
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rows, 6 Robt. 104 ; Frost v. Clarkson, 7 
Cow. 24 ; Gregory v. Wendell, 39 Mich. 
337 ; Shales v. Seignoret, 1 Ld. Raym. 
440 ; In re Chandler, 13 Am. Law Reg. 
N. S. 310 ; s. c. Ex parteYoung, 6 Biss. 
53 ; Bibblewhite v. McMorine, 5 M. & 
W. 466 ; Mortimer v. McCallum, 6 Id. 
58 ; Warren v. Hewitt, 45 Ga. 508 ; 
Grizewood v. Blane, 11 C. B. 540 ; Cas- 
sard v. Hinman, 1 Bosw. 207 ; Ruchizky 
v. DeHaven, 97 Penn. St. 202 ; Petrie 
v. Hanay, 3 T. R. 424 ; Ashton v. Da- 
kin, 4 H. & N. 867 ; Lehman v. Strass- 
berger, 2 Woods 555 ; Durant v. Burt, 
98 Mass. 167 ; Owen v. Davis, 1 Bailey 
315; Armstrong v. Toler, 11 Wheat. 
274 ; Brown v. Speyers, 20 Grat. 309 ; 
Yerkes v. Salomon, 18 N. Y. Sup. C. 
471 ; Pickering v. Cease, 79 111. 330; 
&kj(A r. Thomas, 97 Penn. St. 279 ; 
Barnard v. Backhaus, 52 Wis. 603. 

The criterion is the intention of the 
parties. Do they intend an actual bona 
fide sale or a mere wager 1 If the for- 
mer be intended the contract is legal ; if 
the latter, it is illegal and void. This 
distinction is pointed out with great clear- 
ness and force by Mr. Justice Agnevt 
of Pennsylvania, who says : " We must 
not confound gambling, whether it be in 
corporation stocks or merchandise, with 
what is commonly termed speculation. 
Merchants speculate upon the future 
prices of that in which they deal, and buy 
and sell accordingly. In other words they 
think of and weigh, that is speculate 
upon, the probabilities of the coming 
market, and act upon this lookout into 
the future in their business transactions ; 
and in this they often exhibit high mental 
grasp and great knowledge of business, 
and of the affairs of the world. Their 
speculations display talent and forecast, 
but they act upon their conclusions and 
buy or sell in a bona fide Way. Such 
speculation cannot be denounced. But 
when ventures are made upon the turn of 
prices alone, with no bona fide intent to 
deal in the article, but merely to risk the 
difference between the rise and fall of 



the price at a given time, the case is 
changed. The purpose then is not to deal 
in the article but to stake upon the rise 
or fall of its price. No money or capital 
is invested in the purchase, but so much 
only is required as will cover the differ- 
ence — a margin, as it is figuratively 
termed. Then the bargain represents not 
a transfer of property but a mere stake 
or wager upon its future price. The dif- 
ference requires the ownership of only a 
few hundreds or thousands of dollars, 
while the capital to complete an actual 
purchase or sale may be hundreds of 
thousands or millions. Hence ventures 
upon prices invite men of small means 
to enter into transactions far beyond their 
capital, which they do not intend to fulfil, 
and thus the apparent business in the 
particular trade is inflated and unreal, 
and like a bubble needs only to be pricked 
to disappear, often carrying down the 
bona fide dealer in its collapse. Worse 
even than this, it tempts men of large cap- 
ital to make bargains of stupendous pro- 
portions, and then to manipulate the 
market to produce the desired price. 
This, in the language of gambling spec- 
ulations, is making a corner, that is to 
say the -article is so engrossed or manip- 
ulated as to make it scarce or plenty in 
the market, at the will of the gamblers, 
and then to place its price within their 
power. Such transactions are destruc- 
tive of good morals and fair dealing and 
the best interests of the community. If 
the article be stocks, corporations are 
crushed and innocent stockholders are 
ruined to enable the gambler in its price 
to accomplish his ends. If it be merchan- 
dise, e. g. grain, the poor are robbed and 
misery engendered :" per Agnew, J., 
in Kirkpatrick v. Bonsall, 72 Penn. St. 
155. 

It being the intention of the parties 
which characterizes the transaction (H.r- 
ley v. Boynton, 79 111. 353), the all im- 
portant question is : How may the inten- 
tions of the contracting parties be known 1 
What are the evidences of their inten- 
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tions ? These are first, the contract it- 
self. As a general rule a future delivery 
contract will be presumed to have been 
made in good faith. This is in accord- 
ance with the principle laid down by 
Lord Coke, ' ' that whensoever the words 
of a deed, or of the parties without deed, 
may leave a double intendment, and the 
one standeth with law and right, and the 
other is wrongful and against law, the 
intendment that standeth with the law 
shall be taken :" Co. Litt. 42, 188. But 
in Illinois "puts," " calls" and "strad- 
dles' ' have been made illegal and void by 
statute : " Whoever contracts to have or 
give to himself or another the option to 
sell or buy at a future time any grain or 
other commodity, stock of any railroad 
or other company, or gold, or forestalls 
the market by spreading false rumors to 
influence the price of commodities there- 
in, or corners the market or attempts to 
do so in relation to any of such commod- 
ities, shall be fined not less than $10 nor 
more than $1000, or confined in the 
county jail not exceeding one year, or 
both ; and all contracts made in violation 
of this section shall be considered gamb- 
ling contracts and shall be void : Rev. 
Stat. 111. (Cothran's ed., 1880, p. 
471), ch. 38, sect. 130. Under such a 
statute, the contract itself is sufficient to 
establish its illegality. See Pickering v. 
Cease, 79 111. 328. 

Some judges, in the absence of such a 
statute, have animadverted with great 
severity upon " puts," seeming inclined 
to hold them prima facie void. Judge 
Blodgett, speaking of the "put," In 
re Chandler, supra, said : " It is in sub- 
stance an assertion by the seller of the 
' put' that'oats cannot be purchased on 
that market before 3 o'clock p.m., of the 
30th of June, for less than forty-one 
cents a bushel, and an undertaking to 
pay the difference between forty-one 
cents and any market price. If he, 
Chandler, sustains the price at forty-one 
cents or above, he wins the half cent a 
bushel paid for the 'put,' because the 
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holder will not deliver, while if the price 
goes below that named he is to pay the 
difference. This is practically the con- 
tract. It is as manifestly a bet upon the 
future price of grain as any which could 
be made upon the speed of a horse or the 
turn of a card." 

"It is absurd," continues Judge 
Blodgett, ' ' to suppose that they in- 
tended to deliver unless they could do so 
for less than forty-one cents. They in- 
tended to deliver, if they could break 
Chandler, or prevent his ' corner' from 
culminating, as the jockey may intend 
to walk his own horse over the course 
after he has poisoned or lamed that of his 
competitor." But in the absence of a 
statute like that above, option contracts, 
including 'puts,' 'calls' and 'straddles' 
have generally been held not prima facie 
illegal. 

Even when there is such a statute a 
contract which is optional only as to the 
time of delivery is not illegal. The facts 
that the contract allows an option, or 
that it is a contract for the sale of gold, 
grain, stocks or any securities or com- 
modities with which gambling transac- 
tions are notoriously frequent will not 
establish illegality. Nor on the other 
hand will the fact that the contract is 
about a matter lawful in itself be conclu- 
sive as to its legality. As remarked by 
Mr. Justice Thompson in Brua's Ap- 
peal, 55 Penn. St. 298," That the trans- 
action in this case assumed the form of a 
contract about a matter lawful in itself 
was not conclusive as to its real motive. 
* * * That was the form which the 
South Sea Bubble took in England, the 
Tulip Speculation in Holland, and the 
Moras Multicaulis in this country ; and 
the form served only as a thin covering 
of the most frightful systems of gambling 
ever known. 

Other evidence as to the intentions of 
the parties is their own testimony. But 
may the parties themselves be called upon 
to testify orally in regard to their inten- 
tions at the time of making the contract J 
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Judge Dkummond decided that the de- 
fendant could not be permitted to show 
by parol evidence that the intention of 
both parties was that no grain should 
actually be delivered, and that the differ- 
ence should be settled between them in 
cash: Porter v.Viets, 1 Biss. 177. He 
based his decision upon the ground that 
the admission of such evidence would 
contravene the rule prohibiting the intro- 
duction of parol evidence to contradict, 
alter or vary a written contract. But in 
Cassard v. Hinman, 1 Bosw. 210 ; 6 Id. 
13, it was decided that the admission of 
extrinsic evidence as to the intention of 
the parties is not in violation of the rule 
forbidding the introduction of parol evi- 
dence to contradict or vary the terms of 
a written instrument. It was said that 
this rule applies to the construction of 
written agreements only as valid, subsist- 
ing contracts, and that a party may al- 
ways show by parol that an instrument is 
void because of fraud, want of consid- 
eration, or because it contravened some 
statute, rule of the common law or of 
public policy. And in Yerkes v. Salo- 
mon, 18 N. Y. Sup. C. 473, it is deci- 
ded that a plaintiff in a suit upon an 
option contract may be asked, " Was it 
your intention at the time those contracts 
or either of them were made to tender or 
call for the stock, or merely to settle upon 
the difference ?" The court said that the 
form of the contract did not decide this 
question, because it would not be difficult 
to make a contract relating to a bet ap- 
parently lawful while the intent with 
which it was entered into was to avoid 
or evade the statute as to gaming. 

The age and financial ability of the 
parties to the contract are facts which 
have an important bearing upon the ques- 
tion of intention. In Pennsylvania, 
where a minor of limited means em- 
barks in stock transactions to a large 
amount by way of margins, the court 
will, even in the absence of direct evi- 
dence that he did not intend to receive or 



deliver the stock bought or sold on his 
behalf, infer that such was not his intent, 
and will therefore stamp his contracts as 
wagering contracts contrary to law and 
void ab initio : Ruchizky v. DeHaven, 97 
Penn. St. 202. 

It may be shown too that the person 
claiming under the contract was not a 
dealer in the commodity bought, that he 
had no contracts for such commodity to 
fill, that he did not intend to call for it, 
if the market price receded below that 
fixed in the agreement, that he made 
many other contracts to buy for such com- 
modity, more in fact than he was finan- 
cially able to pay for : Kirkpatrick v. 
Bonsatt, 72 Penn. St. 155. In Re Chan- 
dler, 13 Am. Law Beg. N. S. 310, the 
proof of a " corner" consisted of evi- 
dence that notwithstanding there was but 
2, 700,000 bushels of oats in store in May 
and but 800,000 bushels arrived in June, 
Chandler purchased in that time 2,500,- 
000 bushels of cash oats and June ' ' op- 
tions" to the amount of 2,939,400 bush- 
els. He advanced the price from thirty- 
nine to forty-one cents per bushel, 
notwithstanding the price declined in 
New York and other markets. So that 
oats to ship from Chicago were not worth 
over thirty-three or thirty-five cents — 
and July options in Chicago were not 
worth over thirty-six cents in Chicago— 
and immediately after Chandler's failure 
prices declined from forty-one to thirty 
cents and even to twenty-six cents per 
bushel. The sellers of options and hold- 
ers of " puts" got resolutions through 
the Board of Trade making new ware- 
houses where oats had never been stored 
before " regular" for the performance of 
the contracts. Pacts like these may be 
shown to prove that the contracts and 
transactions under investigation are ficti- 
tious and not genuine sales and deliveries. 

In the principal case the intention of 
the parties is very clearly shown by means 
of their correspondence and accounts 
rendered. Pamphlets or circulars issued 
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by the parties may also throw light upon ity may be determined, and the evidence 
their intentions, and are always admis- from which the intention of the parties 
sible for such a purpose. may be gathered. Other interesting mat- 
It has been attempted in this note ters pertaining to this subject will be 
merely to indicate the rule of law as to discussed in a future note, 
the legality of stock and grain contracts, Adelbbkt Hamilton. 
to show the criterion by which their legal- 
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supreme court of the united states. 1 

supreme court op illinois. 1 

supreme court of rhode island.* 

supreme court of vermont. 4 

supreme court of wisconsin. 4 

Action. 

Case for Deceit — Representations as to Solvency. — An action on the 
case for deceit will not lie against a person for obtaining credit by 
falsely and fraudulently representing himself to be " a person safely to 
be trusted and given credit to." To maintain such an action, the false, 
representations must consist of definite statements of fact as distin- 
guished from expressions of opinion ; Lyons v. Briggs, 14 It. I. 

Admiralty. 

Rights of Master and Owner of Cargo over same — Bottomry Bond. 
The master can neither sell nor hypothecate the cargo except in case 
of urgent necessity, and his authority for that purpose is no more than 
may reasonably be implied from the circumstances in which he is 
placed ; and a lender, upon the hypothecation of the cargo by a master 
under his implied authority, is chargeable with notice of the facts on 
which the master appears to rely as a justification for what he is doing : 
Bank of St. Thomas v. Brigantine Julia Blake, S. C. U. S., Oct. Term, 
1882. 

When a cargo-owner finds a vessel, with his cargo on board, at a 
port of refuge needing repairs which cannot be effected without a cost 
to him of more than he would lose by taking his property at that place 
and paying the vessel all her lawful charges against him, he may pay 
the charges and reclaim the property : Id. 

1 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1882. The cases will probably appear in 107 U. S. 

4 From Hon. N. L. Freeman, Reporter ; to appear in 106 111. Rep. 

* From Arnold Green, Esq., Reporter ; to appear in 14 R. I. Rep. 

* From Edwin T. Palmer, Esq., Reporter ; to appear in 55 Vt. Rep. 

5 From Hon. 0. M. Conover, Reporter ; to appear in 58 Wis. Rep. 



